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KCC Class Action Services partners with counsel to deliver high-quality, cost-effective notice and 
settlement administration services. Recognized as Best Claims Administrator by The Recorder, The 
National Law Journal, and The New York Law Journal, KCC has earned the trust and confidence of 
our clients with our track record as a highly responsive partner.

As part of our commitment to practitioners, KCC provides this resource on decisions related to class 
action litigation in state and federal court. 

In addition to industry resources, KCC offers interactive CLE-accredited courses geared toward class 
action settlement administration and legal notification, some of which carry Professional  
Responsibility CLE credit. Go to www.kccllc.com/class-action/insights/continuing-education to learn 
more about our courses and schedule a CLE for your law firm or industry event.
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EMPLOYMENT

Food Distribution Workers

Rodriguez v. Flowers Foods, Inc., No. 16-cv-245, 2016 WL 7210943 (S.D. Tex. Dec. 13, 2016) (Ellison, J.)
Plaintiff distributors brought suit against food retailers, alleging violations of the Fair Labor Standards Act 
(“FLSA”) on grounds that they were misclassified as independent contractors, and were properly owed 
overtime compensation as employees instead. Plaintiffs moved for conditional certification. 

The Court granted the motion, reasoning in support of its decision that Plaintiffs had provided three  
declarations sufficient to show that aggrieved individuals existed, were similarly situated, and wanted to opt in 
to the suit. This showing was sufficient for conditional certification under the FLSA.

The Court then considered Defendants’ objections to ascertainability, reasoning that there was no great  
controversy in determining whether class members were assistants or helpers, nor was there a need for  
individualized testimony to make determinations on that point.

Turning next to Defendant’s contention that the workers in question may be exempt under the Motor Carrier 
Act, and that determination of that question would require individualized review, the Court was unconvinced. 
The Court further found that Defendant’s argument (that determination of the outside sales exception would 
require individualized review) was at base a merits question not properly reviewed at this stage—and also that 
it had no bearing on the appropriateness of collective treatment of the entire case.

The Court then considered the proposed scope of the class, and rejected Defendant’s contention that the  
proposed class should be limited to workers working at a particular warehouse, reasoning that Defendant had 
not demonstrated the relevance of the point given that the distributors did not work in the warehouse, and had 
also not shown how a given worker’s status would vary by warehouse.

Finally, the Court reviewed Defendant’s objections to the proposed notice and found that the parties should 
confer to draft a mutually acceptable notice.

Truckers

Spates v. Roadrunner Transportation Sys., No. 15-cv-8723, 2016 WL 7426134 (N.D. Ill. Dec. 23, 2016) 
(Leinenweber, J.)
Plaintiff truck drivers brought suit against their employers, alleging that Defendant improperly classified 
Plaintiffs as independent contractors, resulting in deductions violating state wage law. Plaintiffs moved to certify 
a class.

The Court granted the motion, reasoning in support of its decision that: (1) numerosity was satisfied on 
grounds of the existence of 108 estimated employees; (2) typicality was satisfied because the class shared the 
same claims based on the same independent contractor agreement; (3) adequacy was satisfied on grounds 
that Plaintiffs lacked any conflict of interest, and that counsel was well experienced; (4) commonality was  
satisfied by virtue of the fact that each part of the relevant statutory test applied equally to all class members so 
as to meet the requirements for control/direction, external work, and independent business.

Turning then to predominance, while Defendants argued that Plaintiff’s claims would require individualized 
analyses as to which deductions applied to each class member, in the form of oral depositions, the Court 
disagreed, noting that the statute required written authorizations, which could be established by the agreement 
and other available evidence on a class-wide basis. While Defendants also argued that the issue of whether 
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each defendant was a joint employer under the statute required individualized review, the Court ruled that the 
determination of this issue could be made from common evidence on policies and procedures. 

FOOD LABELING

Cooking Oil

Briseno v. ConAgra Foods, Inc., No. 15-55727, 2017 WL 24618 (9th Cir. Jan. 3, 2017) (Friedland, J.)
Consumers of cooking oil brought putative class actions in eleven states against a cooking oil distributor, 
alleging false or misleading labeling of the products in question as 100% natural. Plaintiffs moved to certify 
eleven classes, and among Defendant’s main challenges to class certification was its argument that there was 
no administratively feasible way to identify members of the proposed classes. After the United States District 
Court for the Central District of California found it sufficient that the class could be defined by objective criteria, 
and granted the motion, Defendant appealed.

The Ninth Circuit affirmed the district court’s ruling, holding that it was not necessary to prove administrative 
feasibility for purposes of class certification. In support of its decision, the Court reasoned that Defendant’s 
position amounted to an assertion that administrative feasibility was something that must be proven in addition 
to the enumerated elements of Rule 23. The Court treated this as a statutory construction issue, and observed 
that Rule 23 does not explicitly include that requirement. The Court then noted that Rule 23’s listing of 
elements appears to be exhaustive based on the term “includes.” Additionally, the Court found that Rule 23(b)
(3) requires a court to consider “likely difficulties in managing a class action,” and determined that imposing 
Defendant’s feasibility requirement would impermissibly render this requirement superfluous. The Court then 
acknowledged precedent holding that certification relies on Rule 23’s text without amendment or substitution.

The Court then looked at the Third Circuit’s addition of “administrative feasibility” as a prerequisite for 
ertification in the case Byrd v. Aaron’s Inc., and concluded that Rule 23’s criteria already address the 
administrative, notice, and due process interests animating the Third Circuit’s conclusion. The Court found 
that identifying an objective criterion was sufficient to identify class members at the certification stage, and that 
departing from the Rule 23 requirements was therefore unnecessary, a conclusion it viewed as consistent with 
the reasoning of the Sixth, Seventh, and Eighth Circuits

SETTLEMENT ISSUES

Enforcement – Employment 

Whitlock v. FSL Management, LLC, No. 16-5086, 2016 WL 7229828 (6th Cir. Dec. 14, 2016) (Boggs, J.)
Workers from various entertainment establishments managed by several defendants brought a state court 
wage and hour action concerning tip-pooling. Defendants removed the suit to federal court. After Plaintiffs 
amended their complaint to seek class relief, the United States District Court for the Western District of 
Kentucky certified the class, denied Defendant’s motion to decertify, granted final approval to a settlement 
agreement reached before Defendant moved to decertify, and awarded attorney fees to Plaintiffs. Defendant 
then appealed the denial of decertification.

The Sixth Circuit held that (1) the district court did not abuse its discretion in denying the motion to decertify 
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after settlement had been reached; (2) the certification did not implicate the Rules Enabling Act; and (3) the 
district court did not abuse its discretion in enforcing the settlement agreement.

In support of its decision, the Court reviewed as a preliminary matter whether a Kentucky statute at issue (KRS 
§337.385(2)) prohibited class actions. Recognizing the authority of the Kentucky Supreme Court over statutory 
questions, which had not yet made a decision on the matter in a pending case, the Court decided not to rule on 
the issue, and concluded that any post-settlement change in the law would not alter the binding nature of the 
agreement.

Looking next to the question of class certification and whether the district court abused its discretion, the Court 
deemed Defendant’s argument (that the Kentucky statute prohibited class actions) to be procedural, and thus 
not so far-reaching as to prohibit class actions under Rule 23. The Court here reasoned that individual plaintiffs 
could still bring their own claims under the state law and pursue a Rule 23 class action, as commonality and 
typicality were easily satisfied. The Court then found that Defendant had otherwise argued nothing that would 
undermine the satisfaction of Rule 23 elements in the underlying case.

The Court then reviewed whether the Rules Enabling Act required decertification, on grounds of Defendant’s 
contention that proceeding with a Rule 23 class action would affect any substantive rights under the state 
statute’s class action prohibition. Reasoning that in this case the parties chose to settle without reaching that 
issue in litigation, the Sixth Circuit declined to decide the issue and assumed it did not require decertification. 
Additionally, the Court cited precedent holding that the Rules Enabling Act does not affect substantive rights in 
a voluntary compromise of rights under a settlement agreement. 

The Court then considered Defendant’s argument that enforcing the settlement despite the pending state court 
decision (which might affect substantive rights in the case) was unfair, concluding in part based on a Third 
Circuit decision that Rule 23(e) does not bar enforcement of a settlement after a change in substantive law. 
Here the Court observed that the settlement was binding at the time it was approved, for the parties as well as 
for absent class members, and that the settlement approval mechanism was designed to protect absent class 
members and other non-parties to any given litigation, not defendants who may regret agreeing to a 
settlement. 

Missing Notice Content 

Bailes v. Lineage Logistics, LLC, No. 15-cv-02457, 2016 WL 7242501 (D. Kan. Dec. 15, 2016) (Crabtree, J.) 
Plaintiff brought suit for violation of the Fair Credit Reporting Act (“FCRA”), alleging that willful FCRA violations 
were included in a job application disclosure he was asked to sign. After the Court denied approval of a 
negotiated class action settlement, the parties renegotiated and moved for approval of the new agreement.

The Court granted the motion in part to conditionally certify the class and approve the settlement, and denied 
the motion in part as to fees and costs, notice (with leave to correct the errors), and the request for an 
injunction. 

In support of its decision, the Court first considered the requested conditional certification of a settlement class 
under Rule 23, and found numerosity, commonality, and typicality easily established by virtue of the existence 
of 3,400 known class members, and the identical nature of each class member’s claim. In terms of adequacy, 
the Court found Plaintiff lacked discernible conflicts of interest, had no known impediments to prosecuting the 
litigation, and had retained experienced counsel. In terms of predominance, the Court found the only two 
issues in the case were common and would predominate. For superiority, the Court found the cost of individual 
suits was not economical, and that no parallel litigation was pending.
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The Court then turned its attention to the settlement agreement, focusing on Rule 23(e)’s requirement for 
fairness and reasonability. Here the Court found that the parties judged the agreement as reasonable, the 
negotiations were lengthy and fulsome, and the serious questions in the case did place the outcome of 
litigation in doubt. The Court then noted that the parties had cured defects the Court had previously identified 
in the initially presented proposed settlement, such as failing to name an administrator, including a reversion 
provision, and selecting a cy pres beneficiary unrelated to the claims. Finally, the Court considered whether the 
value of recovery would outweigh possible future relief from litigation, finding that the purported value of $23.08 
per class member was adequate at this stage of litigation, such that the settlement was fair and reasonable.

The Court then reviewed the proposed notice to be disseminated to class members, finding that the parties 
had corrected some concerns in the previous motion, but that certain discrepancies / absences remained, 
including (1) a discrepancy pertaining to the number of class members; (2) a related discrepancy pertaining to 
the likely per-class-member award amount; (3) the absence of the administrator’s name; and (4) misstatement 
of the class definition. The Court declined to approve the notice, but gave the parties 15 days to correct the 
notice.

In terms of fees and costs, the Court found the record before it was insufficient to allow it to approve a 33% 
fees and costs award under the hybrid approach (percentage vs. lodestar) analysis, particularly as to missing 
time and labor data. The Court held this motion for a later final approval hearing.
As to a motion for preliminary injunction to enjoin settlement members from pursuing a case related to the 
claims, the Court found this premature before settlement approval, and noted that presently, potential class 
members opting out were free to pursue such litigation under procedural law. The Court denied the injunction.

TELEPHONE CONSUMER PROTECTION ACT

Consent, Offer of Judgment

Bridging Communities Inc. v. Top Flite Financial Inc., No. 15-1572, 2016 WL 7241401 (6th Cir. Dec. 15, 2016) 
(Stranch, J.)
Plaintiffs brought suit against a mortgage company, alleging violations of the Telephone Consumer Protection 
Act (“TCPA”) on grounds of sending unsolicited faxes through another party. After the United States District 
Court for the Eastern District of Michigan denied Plaintiff’s motion for certification, and dismissed the case for 
lack of jurisdiction based on Plaintiff’s failure to accept offers of judgment. The district court also denied 
Defendant’s motion for leave to deposit the full judgment amount with the Court. Plaintiffs appealed.

The Court reversed and remanded the district court’s decision, holding that predominance was satisfied so as 
to merit certification and that the unaccepted offers of judgment did not moot the action. Reasoning in 
support of its decision, the Court reviewed the underlying denial of certification for abuse of discretion, 
observing that the district court had specifically reviewed only the issue of predominance, where it found that 
issues of consent were individual issues that would predominate. The Sixth Circuit disagreed, finding that there 
was sufficient evidence in the record to suggest a class-wide absence of consent, and that the objection that 
consent might exist was merely speculative.
 
The Sixth Circuit also reversed the dismissal of the action on grounds of lack of jurisdiction, reasoning that 
the district court had relied for this decision on precedent that had since been abrogated by the United States 
Supreme Court’s decision in Campbell-Ewald Co. v. Gomez, which enunciated the prevailing principle that an 
unaccepted offer does not moot an action.
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With experience administering over 6,000 settlements, KCC’s team knows first-hand the intricacies 
of class action settlement administration. At the onset of each engagement, we develop a plan to 
efficiently and cost-effectively implement the terms of the settlement. Our domestic infrastructure, the 
largest in the industry, includes a 900-seat call center and document production capabilities that handle 
hundreds of millions of documents annually. In addition, last year, our disbursement services team 
distributed $500 billion to payees.

Faxes

Compressor Engineering Corp. v. Thomas, No. 10-cv-10059, 2016 WL 7473448 (E.D. Mich. Dec. 29, 2016) 
(Borman, J.)
Plaintiff brought suit against a business and its owner, alleging receipt of unsolicited faxes in violation of the 
TCPA, and sought class certification.

The Court granted the motion, reasoning in support of its decision first that although Defendant argued that the 
class was not ascertainable, (1) relief under the TCPA was not premised upon ownership of a fax machine; (2) 
the Defendant’s records served as objective criteria to determine whether a given individual was a class 
member; (3) the notion that the class definition did not account for class members with an existing business 
relationship with the Defendant was pre-empted as a defense by virtue of the absence of an opt-out  notice 
on the fax itself; (4) the targeting of Plaintiff’s specific fax line was sufficient to prove a concrete, particularized 
injury; (5) the fact that a middleman agent may have ignored Defendant’s directions was an irrelevant merits 
argument that did not render the class over-broad.

Turning then to the elements of Rule 23, the Court found numerosity satisfied by more than 6,000 unique fax 
numbers in evidence. The Court also found commonality satisfied on grounds that whether Defendant violated 
the TCPA was a satisfactory common question. In terms of typicality, while Defendant argued Plaintiff was 
atypical and inadequate due to not sharing the same geographical area with the intended fax recipients, the 
Court found that 95% of recipients were outside of this range. The Court also found adequacy satisfied, but 
revised the proposed class definition to allow “entities” to fall within it.

The Court then addressed Rule 23(b)(3) predominance, while Defendant’s expert had asserted that individual 
analyses would be required to determine false positives in terms of fax deliveries in the data, the Court found 
instead that the TCPA only required a fax to be sent, not received, and that the expert in question was 
previously found unreliable in other cases. The Court also reviewed whether individual inquiry was needed as 
to whether fax receipt by email or digital lines qualified as “regular telephone lines” under the statute; the Court 
cited the FCC’s reasoning that this would be impossible to determine and therefore unnecessary to distinguish, 
but also that defining this term was a common question. 
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